FILED 
DCT 1 ¢ 1968 
wwe. 8 LUCK, CLERK 


m Ww hv 


UNIS Do olAtiSs COURT OF APPEALS 


HOR MiP NING CIikeuUre 


No. 22660"— 4 


HOHN C, WAGNER, 
ROBERT L, WAGNER, 
al BRK C, UNGER, Appeal from the United 
states District Court of 
Appellants, Oregon, Poriland, @necon 
vs Honorable 

ROBERT C, BELUONT 
UNITED STATES OF AMERICA, Judge Presiding 


Appellee, 


Go eee eee ee ee ee ee ee ee ee 


Baleb POR APPELUEANT PERER C. UNGER 


JOSEPH 8. O'CONMOR 
Attorney for appellant 


-— 


oO aoa Nm oO fF wW PP 


1 


TOPICAL INDEX 


I. TABLE OF AUTHORITIES CITED 


Mm LHE INDICTMENT 


II, PRELIMINARY STATEMENT 


ive SlLATEMENT OF THE CASE 


4 


V¥V. QUESTIONS PRESENTED 


wie ARGUMENT 


VII. CONCLUSION 


PACE 


13 


15 


78 


- oc 6 wo aS a ch me 


oso ono FF Ga fF G&S 


10 


i Lae, Of AUTHORITIES CITED 
Cac 


mcers v California , 
(ew cies, Cl. 15965, 386 U.S. 738, 18) . Bd 2d 
493 


Brown v United States, © 
(1938) 99 F2d 131 


Calo v United States, 
(ist Cir, 1964) 336°F2d 793 


Carnley v Cochran, 
WeGc2y) 369 U.S. 506 


Mecer vy United States, ; 
wee) 102 0UrS. App. DLC. 227i, 252 F 2a 608 


Chaprhan v State of California, 
@oe7) 386 U.S. 10 


Cofield v United States, 
(or Cir, ) 263 F2d 686 


i@oppedge v United Staies, 
(ise) 272 2d 504 


ieupo v United States, 
Kem bye, 1966) 359 rzd 996 


liGect soles Company v United States, 
ele@s) 3Io"U Ss.” 703 


Eawards v United States, 
CEA 7 Us, App: D.C. 226, 139 F2d 365 


Entsminger v Iowa, 
OGM tsc600-s. 146, 87 S. GF 1402, 18 L. Ed, 2d 


501 


Henslee v United States, 
MiG. 1957) 246 F2d 190 


Holt v United states, 
VOCs 5) 245, 3) S Ct. 2 


Ingram v United States, 
(1959) 360 U.S. 672, 795. ct. 


a7 


26 


50) 


SG 


26 


74 


Zs 


Pg 


34 


63 


Oo” 


32 


32 


ies ee alae 34 


30), 30 


is toe ae a | 


GAS 


ievin Vv Woucd, 


(igs 306 UTS. 717, 81S. Ct. 


Jones v United States, 
QiarCir: 1966) 360 F2d 87 


Kotteakas v United States, 
(ios) 32870 Fs. 190 


Kubik v United States, 


Mares v United States, 
(1967) 383 F2d 805 


Mathis v United States, 
36 L.W. 4379 


Mazurosky v United States, 
(omy Cir, 1939) 100 Wad Joe 


McKenna v Ellis, 
(E.. “lex. 1960) 280 F2d 592 


Miranda v State of Arizona, 


W966) 362 ss, 236, G6 5. Ct. 


ieee Murchison, 


(195.5 IRE EU Se Si 3 SiC. 


Patterson v Colorado, 


@e7) 200 U.S. 454,27 5, Cl. 


Peyton v Coles, 
(C.A. 4th 1968) 389 F2d 224 


Eovllips vy United States, 
(rneeit, 1965) 3eG F2d 297 


Sheppard v Maxwell, 


tepe) 204 US, 333, 86S. Ch 


silverthorne v United States, - 


(9th Cir., Case No. 21, 221, decided Aug. 27, 1968) 


Travis v United States, 
(1960) 364 U.S. 350 


1662 


(cum Cir. 1968) Sup. (Cty s@ockewNo. 308 


PAGE 


39 


67 


74 


3l 


TS, 14 


34 


a7 


1602, 162... Ed. 20594 (aya 


623 


5996 


1507 


32 


ei 


58 


34 


32 


ol 


18 


Page 2 


— 


© oh G&G a = & wW 


Ces |S 


United States v Accardo, 
(GTA in 1962) 298 F2d 133 


Wasted States v Decker, 
\C. A. 4th) 140 F2d 375 


United States v Echeles, 
(C.A. 7th 1965) 352 F2d 892 


United States v Foster, 
(S| D. No 20823) 480 . Stipp.79 


United States v Peoni, 
(2nd Cir. 1938) 100 F2d 401 


Wmived States v Spector, 
(C.A. 7th 1963) 326 F2d 345 


United States v Webb, 
(ern Cir, 1966) 359 F2d 558 


Williamson vy United stares, 


(C. A. 9th 1962) 310 F2d 192 
SrTATUTES 
California Code of Civil Procedure Section 580 (a) 
California Code of Civil Procedure Section 580 (b) 
California Code of Civil Procedure Section 580 (d) 
@alifornia,Code of Civil Procedure Section 726 
ie. S.C. 77 Q (a) 
fem S.C. 371 
ieU.s. C. 134] 
REFERENCES 


Moores Federal Fractice 8-4l 


PAGE 


Pi 47a Oil 


71 


71 


16 


30, ao 


16 


39 


17 


16 


Page 2a 


ih INDICTMENT 


In 4 I? Count indictment, 3 individuals and 3 corperavions 
were charged with the substantive offenses of fraud in the sale of 
securities, mail fraud, false statements, interstate transportation of 
converted property and conspiracy to commit these offenses, 

All defendants were charged with conspiracy to commit 
fraud in the sale of securities and mail fraud under Count I, John 
Wagner, Coleman Christensen, and Gordon Jongeward were charged 
with 5 counts of fraud in the sale of securities, Counts II through 
wit Ihe same three defendants were charged with 7 counts of mail 
neanmd, Counts VII through XIU, J. Wagner, Christensen, Jongewanrd, 
ie Wagner, and Kosieres were charged with conspiracy to commit 
fraud against the United States, making false statements to agencies 
of the United States and interstate transportation of stolen funds 
mader Count XIV, Christensen and J. Wagner were charged with 
imaking false statements in a matter within the ‘iriodieKon of the 
Federal Housing Administration under Count XV and two counts of 
interstate transportation of stolen property under Counts XVI and 
eoVII, 


Counts IV, VII and XII were dismissed by the government, 


ho 


Ill, PRELIMINARY STATEMENT 

In a 76 page indictment, including 17 separate counts, the 
defendant, Peter Unger, was charged with only the first count, 
conspiracy, under subchapter 18 U.S.C, 37] to violate Section 77 Q 
(a) Title 15, U.S.C. inthe offer and sale of securities and also 
violation of Section 134], Title 18 U.S. C., the mail fraudsstatute. 

The defendant, Peter C. Unger was found by the trial 
court to be an indigent and an attorney was appointed to defend him, 
Prior to the commencement of the trial, motions were made to sever 
his trial from the other defendants, to sever the counts in the 
indictment and to transfer the case to the District Court of California, 
Southern District. The defendant, Peter Unger resided in San Diego, 
Peifornia with his family and had never been in Oregon prior to the 
trial, 

Ghe detendants agreed at the pretrial ecomerences mia 
motion or objection by one defendant would be pone ened a miOWentr 
objection by all of the defendants, unless otherwise specified, 

The government called 109 witnesses, Defendant 
Christensen called 1 witness, Defendant Robert Wagner called 4 
witnesses and aiso testified himself, and defendant Peter Unger called 
no witnesses but testified himself, All the witnesses called by the 
defendants had been subpoenaed by the government, The Court 
refused to grant the defendant's motions to pay the costs of 
Subpoenaing various witnesses and to allow travel expenses to interview 


these witnesses, 
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Prior to the trial the charges against William A. Shubin 
were dismissed and Alvin R. Stewart entered a plea of Nolo 
Contendere to Count I, 

Onthe?th day of trial, the court aeceplicd ticmorcamo: 
Nolo Contendere to all counts of the indictment with the exception of 
Count 12 (dismissed) in behalf of defendant Coleman Christensen, On 
the 9th day of trial, Gordon Jongeward entered a plea of Nolo 
Contendere to Counts 1, 11, 13, and 14, On the lith day of trial the 
Snarees against Andrew Kosieres were dismissed) On the iotn 
day of trial, the government dismissed all charges against the three 
corporations, namely: Golden Rule Realty and Development, Inc., 
GRR Development, Inc., and Pioneer Mortgage Bankers, When the 
case was submitted to the jury, only the defendants J, Wagner, R, 


Wagner, and P. Unger remained in the case, 
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IV. STATEMENT OF URIs CASI 

Trial of this matter commenced on July 1¢, 1967, and was 
concluded on August 4, 1967, The government called 109 witnesses, 
Defendant, Christensen, called one witness before he plead nolo 
Contendere, The defendant, Robert Wagner called 4 witnesses and 
also testified himself, The defendant, Peter Unger, called no witnesses 
but testified himself, All the witnesses called by the defendants had 
been under subpoena by the government, The defendants, requested 
that witnesses be subpoenaed and also for travel funds to interview 
witnesses (Clerk's transcript 134 et.seq.) The court nent the motions, 
At the pretrial proceedings apparently the parties agreed that a motion 
by one was a motion for all, unless specified to the contrary, (R.T. 

Pe 15, 1596) 

Defendant Peter Unger is a real estate broker, duly 
licensed, as well as a real estate investor and dealer, in the State of 
California. He met John Wagner in 1962 and acted as a broker for Mr. 
Wagner occasionally and also bought and sold properties between 
themselves, for a total of between 30 and 50 transactions, primarily 
in the Elsinore, California area, 

In the first transaction in the Elsinore are, he actedasa 
broker for Mr, Gregory in the sale of 89 acres to Mr. Wagner for 
around $49,000 to $42,500. The terms of sale were $3, 500 cash down, 
All of the property was paid off except $1,900, Another purchaser paid 
$3,500 per acre from Mr, Wagner for about one-half the acreage. The 
property was approximately in the same area as the land agency tract. 
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Prior to the sale by Mr. Gregory to Mr, Wagner he had heen attempting 
to buy the property for his own account, 

Many properties were purchased by J. Wagner while he was 
in Elsinore, California, and several of these properties were sold to 
various people in parcels and as individual lots. Unger purchased a 
number of these lots from J. Wagner, receiving a grant deed and as part 
of the purchase price giving a note secured by a deed of trust on the lot 
purchased back to J. Wagner. The first property where this took place 
and which is purported to be a part of a scheme to defraud is property 
which was owned by Pearl Rupard. 

Poe ARD PROPERTY 

Unger was working as a broker in Elsinore. He learned of 
Mroperty offered for sale by Pearl Rupard through another realtor. He 
contacted John Wagner and an offer was made, He represented J. 
Wagner and Redmond Realty Company represented Pearl Rupard, The 
property was purchased by J, Wagner on November 6, 1963, and is 
Sometimes referred to as the Land Agency Tract, It is located in 
Elsinore, Over one year subsequent to the purchase, on November 30, 
1964, J, Wagner sold a portion of this property to Unger. He took back 
as the consideration,notes secured by trust deeds on the individual 
lots sold in the amount of $1,250. These lots were legal lots and were 
part of an earlier subdivision, There was an existing trust deed on this 
property which was a blanket lien on the individual lots which were 
deeded to Unger. Unger testified that J. Wagner stated that he would 


clear the existing lien on the property so that Unger would own the lots 
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subject only to the trust deeds in the amount of $1, 250 cach. 
Apparently this was never done, and Unger made no attempt to pay on 
the notes secured by the trust deeds nor did he attempt to sell the lots 
te had acquired from J, Wagner. There was no personal liability 
iat Unger had since the notes were art of the purchase priceyand the 
sole security was the property. 

In early 1965, J. Wagner left the Elsinore area and went to 
Arroyo Grande, California, where he became associated with C., 
Christensen and Jongeward, who owned Golden Rule Realty Company. 
These three pooled their assets, with J. Wagner putting the Unger 
trust deeds, as well as many other properties, into the venture, and 
the three of them operated GRR as a partnership. Arroyo Grande is 
approximately 300 miles from Elsinore, Subsequently, in September 
or October of 1966, almost three years after Unger executed the notes, 
the corporation transferred these notes to shareholders of Aloha 
Metates, as part of a modification agreement between ane parties, after 
GRR had purchased property from Aloha Estates and it was discovered 
that Aloha Estates had misrepresented the encumbrances on the 
property it had transferred to GRR. 

Unger was not an officer, director, employee, agent, or 
owner , nor did he have any other representative capacity with GRR. 
He never represented GRR in any transactions nor did he ever receive 
any money from this organization, He did purchase Aloha Estates 


from this organization, 


Pace 


oOo co aA oan S| te tS = 


NW IO OMA OW ONION ION eee eh 
Ow &+ WoO PO FK§ FOP OHO WO NHN SP oo ee ©} DO FF © 


While Unger was in Hawaii he was approached by a Mr. 
Brown who demanded payment on notes that Unger was obligated on, 
Unger testified that he was surprised and didn't know what Brown was 
talking about, but paid $20 so that he would not be talked about as one 
who didn't pay his debts. He then checked and for the first time 
learned that the notes that he had signed were traded by J. Wagner 
and GRR. He learned that the prior encumbrance had been foreclosed, 
told J. Wagner this and told anyone who asked him thereafter, the 
fee thing, stating that the notes were entirely worthless. Unger in 
no way represented to anyone that he would pay the notes prior to their 
being traded by J. Wagner and GRR. 

PON HESeA PROPERTY 

J. Wagner bought property in the Elsinore area from - 
Peonessa in July of 1963, The property consisted of a total of 48 lots. 
J. Wagner apparently sold some of these lots to Garth Slate and to 
Peter Crystall, and approximately one and one-half years after he 
eueht the property, sold some lots to Unger, on January 15, 1965, 
These lots were sold and the consideration paid by Unger was notes in 
the amount of $7,500 for each lot and secured by trust deeds on these 
individual lots. 

On August 7, 1965, GRR traded one trust deed in the amount 
of $7,500 upon which Unger was obligated, together with three trust 
deeds where Crystall was the obligor, to Barkdoll. Apparently GRR 
had guaranteed Peiients on these notes to Barkdoll, as he collected 


from GRR for two months after no payments were forthcoming from 
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the obligors of the notes. Unger never communicated in any manner 
with Barkdoll, 

MUTUAL BENEFIT TRACT. 

J. Wagner purchased property from Carl Evans on 
December 11, 1963. Wagner sold lots from this parcel to various 
people including Don Vance and Garth Slate and on January 15, 1965, 
over one year subsequent to his purchase of the property, sold some 
lots to Peter Unger, and took back notes secured by trust deeds on the 
lots in the amount of $1, 250 each. | 

On February 9, 1965, J. Wagner traded five of these 
imeem netes to Charles Shorts. Unger was never contacted inthis 
= and did not learn of same until the trial. Apparently Shorts 
made no investigation of the property and had a guaranty of payment. 

In summary this is the sole connection Unger has had with 
poo! the notes he signed after hte cave same to Wagner, “heres mo 
testimony from anyone that these notes were not precisely what they 
purported to be, that is purchase money mortgages. The only thing 
that apparently was misrepresented by J. Wagner, and his associates, 
other that the value of these notes, was that the notes traded to the 
stockholders of Aloha Estates showed payments on same. However, 
this may not have been a misrepresentation as Wagner owed Unger 
some money and he may have credited the debt by payments on the note, 
as he did with Stewart. Of course, Unger had nothing to do with 
Wagner's records. 

On only one occasion did Unger transfer any of the 
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securities that are the subject of Count I, Unger had obtaincd as a 
commission from Wagner two $3, 000 notes secured by a trust deed on 
property in Elko, Nevada, These notes were executed by GRR and 
were payable to J, Wagner, who assigned same to Unger, Unger 
traded the note to Langston as partial consideration for the purchase 
of a house, 

CRAB EVIDENCE 

Many witnesses testified with respect to false financial 
statements being issued by J. Wagner and the three defendant 
corporations that J, Wagner, Christensen and Jongeward were 
associated with. Also, there was much testimony with respect to 
transactions other defendants entered into where the notes executed 
by Unger were not used and where he was not mentioned, i.e., 
in Amarillo and El Paso, Texas; Denver and Pueblo, Colorado; Las 
Vegas, Nevada; Albuquerque, New Mexico; South Gate, California; 
and McMinnuille, Portland, Kimberly, Lebannon, Monument and 
Fossil, Oregon, 

Testimony was introduced concerning transactions 
entered into with J. Wagner, GRR and Christensen by Unger. These 
transactions did not involve the use of securities or the mails and 
their only apparent relevance is to show that the parties did have some 
business dealings with each other, 

Miesdealimes with J: Wagner atter he leit Hlsinore were 
very few. J. Wagner sold Unger property acquired from Irma Harris 
on January 21, 1965, the Harbor Lights Apartments, as well as some 
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duplexes on the*same@ datev»also acquired from Irma Ilarris. 

Unger purchased a house from Mr, Langston through a 
broker, Mrs, Shackleford, and then sold the property to Christensen, 
He purchased apartments from GRR on May 28, 1966, that had been 


previously purchased from Chesney, 
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y. @GUESTIONS PRESENTED 

ie THE TRIA COURT ERRED IN NOT GRANTING@SSEE RAT 
TRIAL FOR PETER C, UNGER BASED ON MISJOINDER UNDER RULE 
8 (b) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE, 

B. THE TRIAL COURT ERRED IN NOT GRANTING THE 
DEFENDANT PETER C. UNGER'S MOTION FOR A CHANGE OF 
VENUE, 

Ge tht TRIAL COURT BRRED IN PAILING TO PREQUET ASE 
POVMONISH THE JURY NOT TO READ NEWSPAPER ARTICLES NOR 
LISTEN TO RADIO BROADCASTS AND TELECASTS, NOR TO DISCUSS 
THE CASE WITH ANYONE, 

Pee THE TRIAL COURT ERRED IN NOT POLLING IS EWURY 
INDIVIDUALLY AS TO WHETHER OR NOT THEY HAD READ THE 
E@BLICIty CONCERNING THE TRIAL, 

EB, THE EVIDENC E WAS INSUFFICIENT AS A MATTER OF 
ie LO SUSLAIN THE CONVICTION OF PETER C, UNGER. 

feel is A DENIAL OF DUE PROCESS OF LAW UNDER TE 
ea AMENDMENT OF THE U.S, CONSTITUTION TO BIND THE 
DEFENDANT GUILTY WHEN HE WAS NOT REPRESENTED BY 
Mon sONABLY EF EECTIVE COURT APPOINTED COUNSEL, 

G, THERE WAS A MATERIAL VARIANCE BETWEEN THE 
PLEADING AND PROOF REQUIRING A REVERSAL AS TO DEFENDANT 
Pete C. UNGER IN THAT MULTIPLE CONSPIRACIES WERE 
ATTEMPTED TO BE PROVEN UNDER COUNT I. 
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MH, Tf TRIAL COURT ERRED IN NOT SEVERING Tee 
TRIAL OF PETER C. UNGER FROM THE OTHER DEGENDA 
BASED ON PREJUDICIAL JOINDER UNDER RULE 14 OF THE 
FEDERAL RULES OF CRIMINAL PROCEDURE, 

I THE TRIAL COURT ERRED IN ADMITTING ADMISSiI@OR3-.0OF 
PETER C, UNGER TO AN INVESTIGATING OFFICER, WHER 
HAD NOT BEEN ADEQUATELY ADVISED OF HIS CONSTITUTIONAL 
RIGHTS, 

J. LHE TOTALITY OF THE ERRORS, INCLUDING PURE. 
CHANGE OF VENUE, MISJOINDER, INADEQUACY OF COUNSEL, 


VARIANCE, IF INSUFFICIENT STANDING ALONE, WHEN 


CONSIDERED AS A WHOLE DENIED PETER C., UNGER DUE @e32_5 


OF LAW AND THE CONVICTION SHOULD BE REVERSED, 
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vis ARGUMENT 
A, THE TRIAL COURT ERRED IN NOT GRANTING ADEs 


DRIAL FOR PETER Cy UNGER, BASED ON MISJOINDERIGRM@aa 
RULE 8 (b) OF THE FEDERAL RULES OF CRIMINAL PROCEDURE, 

The defendant was charged only in Count 1, thegemacse 
which is conspiracy to defraud by the use of securities in interstate 
commerce or by the use of the mails, Count XIV was a separate 
conspiracy charging other defendants with conspiring to defraud the 
United States, making flase statements to agencies of the United 
states and transporting in interstate commerce money obtained by 
fraud against the United States, It is clear that Count XIV is not 
euleced to arise out of the same transaction as Count I, sinces>em 

‘ 
counts are conspiracies and are allegedly different agreements and 
mence different transactions, 

Count XV charged two defendants with making false 
staternents in a matter within the jurisdiction of the Federal Housing 
Administration. These false statements are not part of the transaction 
Unger is alleged to have entered into, In none of the 64 overt acts 
Ivsted in Count I, is it alleged that false statements were meadeuiosie 
Federal Housing Administration nor is making said false statements 
described at all in Count I, Similarly Count XVI charging two 
defendants with interstate transportation of converted property has 
no relationship with Count I, ‘Such an act is not mentioned at all in 
@eunt I. 

The charge in Count XVII of transporting converted 


property in interstate commerce that had been converted by fraud from 
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Carl Christemsen, has no relationship with Count 1 nor is Unger in any 
way connected with same, 

The money obtained from Carl Christensen was obtained 
by GRR from the sale of cattle. The government alleges it was a sale 
by fraud in that GRR represented that the cattle was not mortgaged whe: 
in fact it was mortgaged. GRR had obtained the cattle from Edna Dick 
of Kimberley, Oregon, in exchange for an unsecured promissory 
note of GRR on February 16, 1966. No mention whatsoever is made in 
Count I about this transaction or even about the means whereby GRR 
Obtained the catile. It therefore, clearly is not part of the s@miesmoam. 
Saeiion as Count 1, 

Rule 8 (b) provides: 

"Two or more defendants may be charged in the same 
indictment or information if they are alleged to have participated in 
Piessame act or transaction or in the samegseries Gilactssar, 
transactions constituting an offense or offenses, Such defendants 
may be charged in one or more counts together or separately and 
all of the defendants need not be charged in each count, "' 

Joinder of defendants in violation of Rule 8 (b) is 
reversible error regardless of any prejudice shown to the defendant, 
It is per se prejudicial (8 Moores Federal Practice 8-41: United States 
v Foster, (SDNY 1948) 80 F. Supp. 479;) 

The joinder of defendants and offenses totally unconnected 
is prohibited by Rule 8 (b), This is not a matter of discretion, 


(United States v Spector, (C.A. 7th 1963) 326 F2d 345, 
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Each defendant must be alleged to have participated in the 
same transactions or series of transactions in whichall of the other 
defendants have participated. Where multiple defendants are involved 
Rule 8 (b) requires that each count of the indictment arise out of the 
same series of acts or transactions which all of the detendanecsmaye 
participated. Williamson v United States, (CA 9th 1962) 310 F2d 192) 

The case of Cupo v United States, (CA D.C. 1966) 359 F2d 
990, 15 somewhat similar to the instant case, A Conspiracy 12d bem 
charged and defined as obtaining merchandise on credit from certain 
stores by false statements about employment, followed bie: fesreiems: 
much of the merchandise for cash, The defendant, Carbonero and 
another were also charged in one of the Substantive counts Wala obama 
ine automobiles by false pretenses, The court determined geen 
reverse even if no special prejudice appeared and stated: ''The 
offenses of getting automobiles by false pretenses were not charged in 
the indictment as overt acts in the conspiracy and were not introduced 
in evidence as parts of the conspiracy although the conspirators plann 
that merchandise obtained from stores would not be paid for and much 
of it would be returned for cash, there iS no evidence of an intent not 
to pay for the automobiles, Moreover,..."' | 

The conviction of the defendant Peter C. Unger should be 
Similarly reversed without any showing of prejudice because of the 


misjoinder pointed out above. 
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B. THE TRIAL COURT ERRED IN"‘NOT GRANTING THE 
DEPENDANT PEPERSC, UNGER'"S MOTION FOR A CHANGEFOFR 
VENUE, 

Defendant's motion to move the trial of the case to the 
United States District Court of California, Southern District made a 
showing that Unger lived with his family in San Diego, California, that 
the trial would be lengthy, that the majority of witnesses were from 
California, and that he was not in financial condition to move to 
Orecon, (Ir. Vol. I, Ciera record p.116) The allegations in 
Count I of the indictment clearly showed that Unger's primary 
involvement was alleged to have occured in California when he signed 
trust deeds on properties located in Elsinore, California. His 
financial status had been verified by the court when he was declared to 
Bermindvsent, The complexity of the indictment and the number of 
defendants involved clearly indicated that a long and complex trial 
would be necessary. 

In Travis v. United States, 364 U.S. 358, the court stated 
that factors such as defendant's place of residence, expense and 
Beouble to be caused by trial in a far removed districianasa 
transportation of witnesses, volume of records and difficulty of moving 
taem, economic loss to be suffered by an extended period awayicoem 
one's place of work, and advantage of being able to provide the jury 
with views of immovable exhibits, if permitted by the court, should 
all be considered in determining whether a case should be transferred 
fo anoumer district, 
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It appears that all of the factors mentioned by the court 
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were strongly present in this case and it was an abuse of discretion 


for the court not to change the venue of this case, 
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Cc. THE TRIAL COURT ERRED IN BAILING TO FREQ UMN EEY 
ADMONISH THE JURY, NOT TO READ NEWSPAPER ARTICLES NOR 
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LISTEN TO RADIO BROADCASTS AND TELECASTS, NOR TO DISCUSS 
aie .CAsE WITH ANYONE, 

The first indication of knowledge by the Court of the high 
publicity value of the indictment and the extensive newspaper, radio 
broadcasts and telecast coverage already given the case prior to trial, 
and the probability of further coverage during trial, is indicated by the 
Orderseyyen by the Court on March 30, 1967, over three months before 
the trial started, that the government suppress publicity in this case 
(Tr. Vol. I, Clerk's Record p,. 116). 

On the first day of trial, July 18, 1967, after the jury had 
been empaneled and sworn, the Court admonished the Jury as follows: 
"Fastidiously avoid any broadcasts and newspaper accounts of the 
trial, You need not feel that you will get valuable information from 
those sources that you won't get here, because you will recall again 
that this is sworn testimony, and information from the outside would 
only be detrimental to a fair evaluation of this case." (Tr. 4) 

Again, after opening statements the Court stated, "Please 
do not discuss the case, and remember the other admonitions I have 
given you.’ (TR. 9) | 

The next morning of trial, before any witnesses took the 
stand, a defense attorney introduced two newspaper articles as Exhibit: 
(Tr,13), and moved for a mistrial and asked for an individual polling 


of the Jury (Tr. 4) in view of the fact that the newspaper articles in the 
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Oregon Journal and also in the Oregonian, newspapers with a broad 
general circulation in the State of Oregon as well as in Southwest 
Washington (Tr.13) printed articles one of which contained the 

following language: "A companion 6l-page indictment charged two defen- 
dants perjured themselves when giving sworn answers to questions of 
mes 't. U.S. Attorney, Roger G, Rose in thle civil pertion emiie 
prosecution, " 

Trial attorney for Peter C. UWnmeer joined imite ameuien 
(Tr, 18-19): | 

"The Court: 'Ladies and Gentlemen of the Jury, the Port- 
land Press, as was expected, did publish some matters concerning this 
case. There is nothing wrong with tmt in and of itself. However, the 
emiicles were not entirely accurate, and had you read them and believed 
them, it would be a matter unfairly prejudicial to some of the defendants 
iis case, Of course, I have asked you not to read them @bunies 
want to know whether any of you did? (No response.) All right, then I 
assume that none of you have read the articles or none of them have been 
discussed in detail by you er your husbands or other family memipersron 
any other person, If this isn't the case, please let me know, (No 
response, ) " 

The Court in so stating ruled that the articles were definitely 
prejudicial, if read and believed. The motion of the Court before trial 
for the government to suppress publicity in this case is further 
acknowledgment that the case and the defendants had high publicity value, 


In United States v Acardo, 298 F2d 133, 136 (1962) the court 
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stated as follows: ''The jury separated each night and was exposed to 
the prejudicial publicity, In view of that fact and of defendants publicity 
value, it was essential that the judge frequently, prior to separation, 
call the attention of the jurors specifically to the possibilitites of 
newspaper accounts carrying statements of facts about the case, "' 
"What is said here applies with equal force to radio news 


broadcasts and telecasts, " 


And further in United States v Acardo supra, in the 


" ..1 believe that as a minimum the 


concurring opinion, at page 140: 
trial judge should have frequently repeated the admonition given on the 
first day of trial. Under somewhat similar circumstances, some trial 
judges have adopted the practice of giving such an admonition at the 
close of each days session of trial, This is a good practice, 

The following is every admonition given by the court to the 
fumorseat the conclusion of each day of trial, as to publicmy Sime 
reading of newspapers, the listening to radio broadcasts and telecasts 
and the jurors discussing the case with anyone: 

Ist day, Tuesday, July 18, 1967, ''Please do not discuss the 
case and remember the other admonitions I have given you.” (Tr. 9) 

2nd day, Wednesday, July 19, 1967. ‘Please do not discuss 
the case or form an opinion,"' 

"Many people believe that when a judge tells the jury not 
to read the newspapers, that the first thing they do is rush out and 
start reading them. I don't believe that is true, I don't believe that is 
true, because you didn't the last time and because you took the oath to 
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try this case fairly, and you are not going to rush out to read the 
newspapers, "' 

‘Now I am not critical of the newspapers, I have no reason 
to be critical, They write the truth as they see it. I met thevenername 
young man who is the reporter, and he told me that he had beena 
reporter for three months and had never been in the courtroom, There 
fore, there are going to be some iene renee esa and if those 
inaccuracies are read by you people, they will not serve the cause of 
justice, Somebody will be treated unfairly, That is not sworn 
testimony, and it is fine for a purpose, But the purpose isn't evidence 
in this case, So make a studious effort, if you will, and I ask you agair 
to avoid reading or listening to conversations or news broadcasts anon 
tmisecase, (ir, 191) 

3rd day, Thursday, July 20, 1967. "Please do not discuss 
the case or form an opinion,” (Tr. 463) 

4th day, Friday, July 21, 1967. "Continue your practice, 


if you will, Ladies and Gentlemen, of avoiding publicity on this case," 


ie, 726) 

oth day, Monday, July 24, 1967. No admonition given, 
(e292 86) 

6th day, Tuesday, July 25, 1967. No admonition given, 
(ie 1251) 

7th dy, Wednesday, July 26, 1967, No admonition given, 
Gir; 1466) 


Sth @y, Thursday, July 27, 1967. No admonition given, 
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er, 1648) : 

Sth cay, Friday, July 28, 1967. No admonition given, 
(ir, 1828) 

10th day, Monday, July 31, 1967. "Please avoid newspaper 
accounts of the trial and avoid television and radio broadcasts, Please 
do not discuss the case nor form any opinion," (Tr. 2094) 

llth day, Tuesday, August 1, 1967. No admonition given, 
(Tr, 2399) | 

12th day, Wednesday, August 2, 1967, No admonition given, 
Wir, 2625) 

13th day, Thursday, August 3, 1967. "The admonitions 
that I have given you many times, those admonitions are all the 
more important at this moment, because you have heard all the evidenc 
and all the arguments that you are to hear. But you have not yet 
heard the Court's instructions, so you don't know at this point the 
rules or standards to apply, nor even what your ultimate task will be. 
So it is not yet the time to form any opinions in the case." 

"Please do not discuss the case, either among yourselves 
or with anyone else, Please do not read the public press, It is no 
reflection on the press to tell you that it would be prejudicial to one 
or more or perhaps all parties of this case for you to read it; sits 
not writt 2n for the same reason that the testimony is givenhere, It 
is not required that they write with the technical accuracies necessary 
in a trial of the case. Therefore, just simply avoid newspaper accounts 
or broadcasts accounts of the trial until it is over, Then, perhaps 


maybe your husbands or wives will save them for you, and you can 
Page 24 
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read them.'' (Tr. 2680) i 

The court, before trial, recognized the high publicity 
value of the case and ordered the government to suppress publicity, 
The court on the second day of the trial ruled that newspaper articles 
then published would, if read and believed by the jurors, be not 
probably prejudicial, but actually prejudicial to the defendant. The 
court was fully aware of the extensive and consistent newspaper 
coverage of the trial and the many articles written, and such is 
evidenced by the statement ing Lneweourtar dir. pe 2gu0 na jest 
Simply avoid newspaper accounts or broadcast accounts of the trial 
until it is all over, Then perhaps your husbands or wives will save 
them for you, and you can read them then," 

The court not only knew of the continued press coverage, 
but also of the reporters presence in the courtroom, This is shown 
by the court's statements regarding the introduction into evidence a: 
certain exhibits. (Tr.2373) The Court: "In the first place, I notice 
there are some Oregonian newspaper articles in there that 1 Gon merce 
are admissable, Ifthe Oregonian reporter claims to have some specia 
imewledge about the facts of this case, then subpoena him, Thene is 
one in the room," 

Aside from the admonitions given on the first, s€condyand 
thirteenth days of trial, the court on four days gave but a weak 
perfunctory admonition and on seven days gave none at all, 

Nor were there any admonitions given at any of the noon 
recesses when the jurors separated for a lunch break, (Tr, 74, 325, 


Pacers 


eetj,ll2, 1328, 1771, 1952, 2288, 2500), nor did the courntimaler.., * 
reference tovthemnatter in hisefinal instructions to the jmrye omiaimeny 
ether time: during the trial, 

During the second week of trial, not a single admonition 
concerning publicity was given tO the jurors, not €ven a curso. sen 
perfunctory admonition in fact not one word was said by the Court to 
thewjarons concerning this matter, from Friday, July 2i) So (ae 
Monday, July 31, 1967, a period of ten calendar days, 

The importance of frequent admonitions was empheeieed 
in Coppedge v United States, 272 F2d 504,506, where the court stated: 
"At the beginning of the trial, when the jury was first sworn, the 
court admonished the members that they must not discuss the case 
with anyone and that they would please keep an open mind until the 
trial was finished, The court did not mention newspapers or 
newspaper articles, The trial judge did not further admonish the jury 
at the end of the first day, or of the second day, or of the third day. " 
And further, ''The court made no reference to the matter in his final 
instructions to the jury. "' 

That court further continued: 'In Carter v United States, 
do02 U.S. App»xD.C. 277, 231, 252, F2d 608, SlZ*(19S7).) Wermrered 
from cur opinion in Brown v United States, (99 F2d 131 (1938) ); '... 
and in all criminal cases whenever jurors are permitted to separate 
the court should invariably admonish them not to communicate with 
any person or allow any person to communicate with them on any subje: 


connected with the trial, and not to read published accounts of the cour: 


Page 26 


_— 


oOo wo NF DB NO F& WwW 


of the trial, "' : 

"We added, in Carter: "The language we then used, 'the 
court should invariably admonish them', imposed upon the trial 
courts a requirement, "' | 

In Silverthorne v United States of America, 9th @imys ems 
221, decided August 27, 1968, the Court stated: ''Despite the inability 
of the trial judge to prevent newspapers or other news media from 
being brought to the attention on a non-sequestered jury..., the trial 
court cannot assume that all is well, or that there is nothing he can 
do. 

And further, "Jurors are not presumed to separate the © 
tien irom the falsity in newspaper articles concerning the (era 
miiich they sil as judges of fact. The jury's impartiality must pemceor 
ieee trom ‘any Outside influence, whether of private tal orapucim 
puiity Patterson v Colorado, 205 U.S, 454, 462. lite therefore the 
affirmative duty of the trial court to take positive action to ascertain 
the existence of improper influences on the jurors deliberative 
qualifications and to take whatever steps are necessary to diminish or 
eradicate such improprieties, "' 

The trial court here failed in this requirement to make 
frequent admonitions to the jurors though the court was fully aware of 
the publicity attendant to the defendants and the trial, Further, the few 
admonitions given were not in the form of an order, nor were they 
forceful. The admonitions were a request to avoid publicity, implying 


that is some effort was made to avoid reading or hearing the publicity, 
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this was sufficient, even if despite these efforts some publicity 


meached the jurors, 
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D. IHE TRIAL COURT ERRED IN®NOT POLLINGAT Eelam 
INDIVIDUALLY AS TOWHETHER OR NOT THEY HAD READ Tae 
Pete Cll y CONCERNING THE TRAE, 

On the first day of trial, after the jury had been empaneled 
and sworn, the Court admonished the jury as follows: ''Fastidiously 
avoid any broadcasts and newspaper accounts of the trial, You need not 
feel that you will get valuable information from those sources that you 
won't get here, because you will recall again that this is sworn 
testimony, and information from the outside would only be detrimental 
fomameair evaluation of this case, ' (ir, 4) 

Again, after opening statements the court stated, "Please 
do not discuss the case, and remember the other admonitions I have 
given you.” (Tr. 9) 

The following morning of trial, before any witnesses took 
the stand, one defense attorney introduced two newspaper articles and 
asked for an individual polling of the jury, (Tr.14) in view of the fact 
that the newspaper articles appearing that morning in the "Oregonian" 
contained the following language, "A companion 6l-page indictment 
charged two defendants perjured themselves when giving sworn answers 
to questions of Asst, U.5. Attorney, Roger G, Rose in the civii=portion 
of the prosecution, "' 

The trial attorney for PetemC. Unger joined injmeanetion 
for a mistrial and the polling of the jury. In response to this motion 


the court addressed the jurors as follows (Tr.18-19): 
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"The Court: Ladies and Gentlemen of the jury, the 
Portland Press, as was expected, did publish some matters concernin; 
this case, There is nothing wrong with that in and of itself. However, 
the articles were not entirely accurate, and had you read them and 
believed them, it would be a matter unfairly prejudicial to some of the 
defendants in this case, Of course, I have asked you not to read them, 
but I do want to know whether any of you did? (no response) All right, 
Then J assume that ncne of you have read the articles or none of them 
have been discussed in detail by you or by your husbands or other 
family members or any other person, If this isn't the case, please 
let me mows (no response) 

The fact of the perjury indictment, if known to the qurene 
without knowing that Peter C, Unger was not one of those named 
defendants indicated in the article, would have been particularly 
prejudicial to him, Peter C, Unger took the stand and téstiteduom 
his own behalf and the newspaper article in question mentioning a 
perjury indictment could have greatly damaged the effectiveness of 
his testimony and prejudiced his entire case, 

By preceeding the questions to the jury about reading the 
articles with, ‘of course I have asked you not to read them!’ the 
court effectively inhibited an honest and forthright response of any 


guilty juror, and thereby has committed error, In Coppedge v 


United States, D.C. Cir., 272 F2d 504, 508, (959) the court ctat a: 


"It is too much to expect of human nature that a juror would volunteer, 
in open court, before his fellow jurors, that he would be influenced in 
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his verdict by a newspaper story of the trial." In the 1967 case of 
Mares v United States, 383 F2d 805, 809 (1967) the court quoted 
the Coppedge case and further stated: ''The article was presented as a 
grounds for mistrial, The nature of the article was such that the 
trial court should have Nene cael ascertained whether any jurors 
had been exposed to it. This could have been done without any referenc 
to the nature of the article, It should have been done by a careful 
examination of each juror out of the presence of the remaining jurors, " 

In United States vs Accardo, 298 F2d 133 (CA 7, (1962) ) 
the court states on page 136: ''The judge's general admonitions at 
the beginning of the jury selection, his assumption of their citeemwe = 
mess, and his,instructions were inadequate protection, His#eemen 
miguiry during the Voir Dire examination did not supply the deficiege se 
("I ask each and every one of you, have you followed my direction in 
that regard?'') There is no certainty that all jurors would volunteer 
information about violating the admonitions or admit that they were 
influenced by the publicity, " 

In the ease offDon C, Silverthorne v United Sratcsmex 
America, (9th Cir,, Case no, 21,221, decided August 27, 1968) 
the court quoted as follows: ° 

"The theory of our system is that the conclusions to be 
reached in a case will be induced only by evidence and argument in 
open court, and not by any out side influence, whether of private talk 
or of public prin _' Patterson v Colorado, 205 U.S. 4549462) 2752, em 
sone) UES 7) 
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“Our system of law has always endeavored to prevent even 


the probability of unfairness. '' In re Murchison, 399 U.S. 133, 136, 75 
eeet, 623"(1955), 

The trial judge has a large discretion in ruling on the 
issue of prejudice resulting from the reading by jurors of news articles 
@oncerning the trial, Holt v United States,’ 218 U.S. 245, 25) 31 aaa 
2 (1910) 

But discretion is not a substitute for duty, 

"Given the pervasiveness of modern communications and 
the difficulty of effacing prejudicial publicity from the minds of the 
jurors, the trial courts must take strong measures to insure that the 
balance is never weighed against the accused.'' Sheppard v Maxwell, 
Peele s. coc, 362, 86 5, Ct. 1507 (3G6) 

"No doubt each juror was sincere when he said he would 
be fair and impartial,..but the psychological impact requiring sucha 


declaration before one's fellows is often its father, '' Irvin v Doud, 


aoe. oc. 7, 728, 81S. Ct. le62 (196)) 
"... that the fact that they did not respond to the court's 
general inquiries does not establish that the publicity could not have 
prejudiced any members of the jury.'' Henslee v United States, 246 
F2d 190 (5th Cir, 1957) 
In view of the Court's statement that newspaper articles 
were expected, the court's determination that had the juror's read 


this article it would have been unfairly prejudicial, and the court's 


remarks inhibiting a forthright answer from a juror, individual 


Pagers 
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interviews should have been held to overcome the reluctance to speak 
Gut, As stated in Coppedge V United States, 272\F 2d 504, SOSMipae: 
err. 1959) oae 

[T]he Court should... (make) a careful examination of each of the 

Str as involved, out of the presence of the remaining gunors, asmomge 
possible effect of the articles, " 

The article here in question is one from which prejudice 
might arise, Once this article was brought to the attention of the 
court, the government had the bruden to establish that no juror had the 
imeatterrbrought to hiusvattention, Calo v United Stafes,338 F2d (933ma se 
(ist Cir, 1964). No such showing was made by the government in this 


case, 
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KE, THE EVIDENCE WAS INSUFFICIENT AS A MATTER OF LAW 
DO SUSTAIN THE*CONVICTION OF PHTER C. UNGER 

Count J charges Unger and the other defendants with 
conspiracy to violate (a) the anti-fraud section of the securities act, anc 
(b) the mail fraud statute. The gist of the charge in Count I is that 
Unger agreed with the other defendants to defraud private people of 
property through the sale of fraudulent securities, accomplished 
through the use of means of interstate commerce or the mails, The 
proof must show that Unger knowingly and will fully participa ted in 
some phase of the overall scheme to defraud, 

The evidence of naowiedee must be clear, not equivocal, 
Direct sales Company v United States, 319°U. Ss. 703; 

He must be shown to have at least the degree of intent 
necessary for the substantive offense itself, Ingram v United Staves, 
@359) 360 U.S: 672, 678, 79 S.Ct, 1314, 3 L. Ed2d 1503; Mazurosky v 
United States, (9th Cir, 1939) 100 F2d 958; Phillips v United States, 
Orne, 186s) S56 /2d"297. 

",. Constructive notice or knowledge of a circumstance, 
based upon actual knowledge of a co-conspirator, agent or employee, 
has no tendency, circumstantially or otherwise, to provercrinijmalin— 
tent,'' Phillips v United States, supra at 303, 


Mere knowledge or approval of or acquiescence in object 


and purpose of conspiracy without agreement to cooperate to accomplish 


such object or purpose is not sufficient to constitute one a party to 
conspiracy. Court reversed conspiracy conviction to violate Internal 
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Revenue law relating to intoxicating liquors where she lived in the 
house on the premises where the still was located and hurriedly with- 
drew when the still was burned. However, there was no evidence that 
she had anything to do with the manufacture of the intoxicating liquor. 
Jones v United States (19th Cir, 1966) 365 F2d 87, 

A co-defendant who was on the scene of events which 
positively or by fair inference could be deemed part of moonshine 
liquor distribution conspiracy but who was not linked to any integral 
element of the plan except by presence and association was not guilty 
of conspiracy to possess and transport nontax-paid whiskey. Neither 
association with poner eters nor <nowledge that something illegal 
was going on, by themselves constitutes proof of participation in 
conspiracy. United States v Webb, (6th Cir. 1966) 359 F2d 558, 

"Nobody is liable in conspiracy except for the fair import 
of the concerted purpose or agreement as he understands is. .ns 
later comers change that he is not liable for the change; his liability 
is limited to the common purposes while he remains in it,'' United 
States v Peoni, (2nd Cir, 1938) 100 F2d 401, 

1 UNGER"S EXECUTION OF NOTES 

In 1962 and 1963 Unger and J. Wagner got together and 
Wagner, heving purchased property in the Lake Elsinore area, sold 
a portion of the property to Unger (Tr. 2339), for which Unger executed 
notes and trust deeds. The notes executed by Unger were genuine and 
not sham securities, They were valid legal security interests in lots 


that Unger in fact owned, They were not valueless, 
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Unger's testimony is that he was purchasing the lots and tha 
John Wagner agreed to pay off the entire encumbrance on the property 
so that Unger would own the lots down to a first trust deed (TR 2343), 
At that time his notes would be the sole encumbrance on a legal lot, 
close to a lake recreational area, Unger bought the land as a 
speculative venture -- if the iand values had continued skyrocketing, 
Wagner would have paid off the first trust deeds and Unger would then 
pay Wagner on the second trust deeds, which would now be first trust 
deeds, Thus Unger would have an interest in the land and Wagner woulc 
have valuable first trust deeds, However, the market collapsed, land 
values in the area dropped (Tr. 406), so Unger paid nothing on the trust 
deeds as he knew that there was no equity in his lots when J. Wagner 
failed to pay off the blanket encumbrance, which Wagner failed to do 
apparently because of the drop in land values, 

According to Unger, the $1, 250 notes he executed would 
have been the sole encumbrance on the lots which would be worth more 
than the trust deed (Tr, 2343), If the minimum value was deemed to be 
less than $1, 250, then Unger would have no real value in the lots, It 
isito be noted that Unger never’traded the lots, and thatthe trustdecdio: 
$1,250 had some value, which would be approximately the value of the 
it ior which the security for the note, 

Unger must have intended to enter into a conspiracy to 
defraud property owners of their property by misrepresenting to these 
property owners that notes secured by trust deeds were valuable. Since 
he did not directly make any misrepresentations, he must have agreed 
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with John Wagner that Wagner would misrepresent the value of the land 
that was secured by the trust deeds, as well as any payments that may 
or may not have been made by Unger. The only plausible reason for 
this agreement would be that Unger would get part of the proceeds fror 
the fraud perpetrated by John Wagner on property owners by misrepre- 
senting the value of the notes secured by trust deeds executed by Peter 
Unger, The evidence is completely devoid of any showing that Unger 
participated in the profits of the purportedly defrauded people, SUnees 
did not in any way participate in the sale or trading of these notes 
secured by trust deeds which were owned by John Wagner and or his 
assignees, The government exhibits and sequestration of all books and 
records of the three defendant corporations failed to reveal that Unger 
ever received anything from these corporations, Further, Unger. 
never an officer, director or shareholder of said corporations, 

2, ASSUMPTION OF INITIAL CONSPIRACY BETWEEN UNGER 
BND J. WAGNER, 

If it be assumed that Unger signed the notes and agreed wit 

John Wagner that Wagner would misrepresent the value of the notes té 
third parties, that Unger would participate in the profits so that Unger 
could be said to have a concert of purpose with Wagner, the conspiracy 
would be limited to the actions of John Wagner transferring the notes 
to third parties. There would be no agreement to bring additional 
parties into the arrangement anc share the profits with them. John 
Wanger's transferring these notes to GRR tind other corporations he ha 
an interest in, with his co-partners Christensen, Jongeward and others 
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but not Unger, would then have the effect of terminating the Unger- 
Wagner conspiracy, 

In the case of United States v Peoni, supra, Peoni sold 
counterfeit bills to Regno who sold the same bills to Dorsey who was 
arrested trying to pass them to an innocent party, all three parties 
having knowledge that the bills were counterfeit, Peoni's conviction 
was reversed on the grounds that his knowledge that further sales were 
likely was insufficient to connect him with the remote vendee. The 
court reasoned that Peoni's utterance of the bills was indeed a step in 
the casual chain which ended in Dorsey's possession but that was all, 
The law is unsettled whether or not a seller knowing the buyer's 
criminal purpose is a conspirator with him, However, no one has held 
that a contract is criminal because the seller has reason to know, not 
that the buyer will use the goods unlawfully, but that someone further 
down the line may do so, 

A distinction was drawn in the subject case between knowled 
that remote links must exist and knowledge that they may exist, with 
liability restricted to the former situation, If it be conceded that the 
notes secured by trust deeds executed by Unger were sham when he 
delivered same to J. Wagner, since Unger had no knowledge of when or 
how or to whom these trust deeds would be negotiated by Wagner, his 
connection with purchasers of these instruments would be remote, 

The court further reasoned that assuming Peoni and Regno 
agreed that Regno should have possession of the bills, it is absurd to 
say Peoni agreed that Dorsey should have them from Regno, 
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In the instant case, assuming argumento that Unger and 
J. Wagner agreed to execute sham notes (counterfeit securities) and 
that Unger was given something of value by J. Wagner in consideration 
of Unger executing same, and Unger knew that J, Wagner would transfe 
these sham notes to GRR and GRR would transfer same to innocent 
parties, there is no conspiracy since there is no concert of purpose, 

The evidence is that no other defendants executed trust 
deeds and then traded them again, indicating the relationship with Ungel 
to be unique. The other defendants did trade trust deeds executed by 
other parties who are not defendants and Unger is in the exact same 
position of these innocent parties, i.e., he simply bought property and 
executed purchase money trust deeds back to the seller, John Wagner, 

Wagner was the owner and had complete control over the no 
and trust deeds. Unger had no legal right to these notes and absolutely 
no way to direct Wagner or his confederates in disposing of same, 
There is no evidence even inferring that Unger had a proprietary 
interest in these trust deeds, 

The inference that Unger remained a participant in the 
profits to be realized by Wagner and his confederates, trading the 
notes secured by trust deeds executed by Unger, by misrepresenting 
their value, is devoid of reason, Any misrepresentation would harm 
Unger since he was the obliger on the notes. He would be a debtor who. 
in effect, operated in league with his creditor, Wagner and his 
assigns, to convince third parties that Unger was a good credit risk, 


Unger then ends up with the property which is an immediate 
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embarrassment to him, There is no necessity for Wagner to do this 
since the property itself could be traded with the same convincing! 
force as trading the trust deeds, since the property is the only 
security for payment on the notes, 

It is to be considered that a good deal of time passed from 
1962 and 1963 when Wagner purchased the lots, to when he sold them 
in 1964 and 1965, 

Even after the lots were sold to Unger and trust deeds 
created, one to two years passed before Wagner traded the trust 
deeds. And this was not only with Unger's trust deeds, for Wagner 
eid nou deal exclusively with Unger, but also with Garvin Slate s@on 
Vance, Alvin Stewart and others in selling lots and securing notes and 
trust deeds, 

The fact that property owners did not rely upon the notes 
and trust deeds as a material consideration in their trading and selling 
to GRR, Wagner and Christensen, is indicated by the following: 
1) Failure to secure title policies; 2) failure to record the trust deeds 
after accepting them; 3) failure to contact the obligor prior to their 
sale to verify an indicated payment record; 4) admissions of parties 
that they relied basicially upon the statement of the great financial 
assets of GRR and John Wagner; 5) failure to investigate the land upon 
which the trust deeds applied, and a general apathy on the part of many 
of the holders of Elsinore trust deeds, Almost no effort was made by 
parties to investigate before taking the trust deeds, nor to pursue 
actively to collect or foreclose upon the property. 
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Some of these supposedly defrauded parties were just plain anxious to 

unload their financially distressed properties for any kind of deal at 

all, including trust deeds some of which had become worthless through 

foreclosure, thus the fact that Unger executed notes was immaterial, 
Sometimes it was indicated that payments had been received 


on the notes. It is to be noted that the records were all John Wagner's 
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records, and the entries all Wagner's entries, 

If John Wagner and Unger were acting together, Unger 
surely would know what Wagner was doing, It is incredible to assert 
that Unger conspired with Wagner and other defendants to trade notes 


that Unger was obligated on, when Wagner's statements to third 


parties was not what Unger stated and when there was great embarrass- 


ment caused to Unger by Wagner's statements and actions. 
3. LRANSFER OF NOTES EXECUTED BY°UNGER 

The testimony is that notes and trust deeds on Lake 
Elsinore property where Unger was the obligor were given the 
following parties: 1) Aloha Estates Investors; 2) Robert D, Haney; 
3) Charles Shorts and 4) Dr. George Barkdoll, A short analysis 
of each of these transactions and lack of involvement by Unger is as 
Follows: 
Pedy ESTATES: 

Aloha Estates was a large subdivision project in Hawaii 
owned by three Hawaiian corporations, In the spring of 1965, the 
project was selling poorly, obligations were coming due which could 


not be met, and things were quite distressed, 
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Aloha Estates was on the v erge of bankruptcy (Tr. 863, 2461, 2462). 

Aloha Estates was sole to GRR on May 1, 1965 (Tr. 866), 
GRR assuming its obligations and giving a second mortgage of $203, 701 
(Tr.,855), Subsequently it was determined the title given by Aloha 
Estates was deficient, clouded by Internal Revenue Liens, and in an 
impasse situation wherein GRR refused to make its payments or to 
rescind the entire sale. A secondary compromise agreement was 
reached wherein GRR demanded the majority stock in the three 
corporations which ovned Aloha Estates for .50 on the dollar, in 
exchange for Lake Elsinore trust deeds. One of the shareholders 
inspected the Lake Elsinore area and recommended the exchange, due 
consideration being given to the misrepresentation of title by Aloha 
Estates and the possible liability thereby incurred. 

In September 1965 GRR gave the Hawaiian shareholders 
the notes and Lake Elsinore trust deeds, upon which Peter Unger was 
obligated to make payments, said trust deeds executed November 30, 
1964; however, some lots had been foreclosed upon by a omen 
mortgagor inmid-1965. Peter Unger had no knowledge of thesderam- 
of the Aloha Estate sale and compromise agreement for he was not 
associated with GRR, 

About December 1, 1965, Unger accepted an offer from 
John Wagner to go to Hawaii‘as president of Aloha Estates and to 
attempt to straighten out the financial difficulties of that project. 
Unger was to get 50% of the profits made from Aloha Estates, Later ir 
December GRR sold all of its interest in Aloha Estates to Unger. 
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John Wagner did nottell Unger that GRR had given the 
Hawaii people worthless notes and trust deeds of Lake Elsinore lots on 
which Unger was the obligor, worthless only because at that time some 
of the lots had been foreclosed upon, 

John Wagner and Christensen completely undermined 
Unger's position as president and owner of Aloha Estates and his 
attempts to breathe solvency into that project, by giving the former 
owners of Aloha Estates these trust deeds which they knew to be worth- 
less, and by indicating on some that Unger had and was making 
payments, when he had not and was not, It is possible that Wagner cou 
have credited Unger for monies owed by such credit on some notes, 
but not on notes and trust deeds which had already been foreclosed 
upon, This made Unger look like a fool, trying to refinance and save 
the Aloha Estates project yet apparently being the deliquent obligor 
on numerous trust deeds, It was as much a fraud upon Unger as upon 
the shareholders of the Aloha Estates Corporations, All of this is 
further evidence of a lack of any agreement or conspiracy between 
Unger and John Wagner to defraud others. 

The testimony shows that when Hawaiian persons such as 
Mr, A. Lee Brown and Mrs, Harvey King contacted Unger and asked 
about payments on Unger notes and trust deeds, Unger made two 
payments to Brown (Tr. 909), and advised Mrs, King he would make 
payments to her as soon as he checked with Wagner about the validity 
of the trust deeds (Tr.i209). This is consistent with Unger's 
testimony all along, that Wagner could have paid off the first trust 
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deeds and made payments on the seconds for monies owed Unger, and 
thus the trust deeds would have good value. During this time Unger had 
no knowledge or control of the notes and trust deeds or of any 
misrepresentations made by John Wagner, 

On checking, Unger was told by Wagner that the trust 
deeds were good, indicating that there was value in them and that Unger 
should continue making payments, Unger rechecked (Tr. 2351), and 
found out the opposite, that they were valueless, since they had been 
foreclosed upon by a prior lienholder. (Tr.2352) Since there was no 
present value in the trust deeds nor in the land Unger held title to, 
Unger made no further payments, 

Thus when Unger discovered that he was president of a 
company not only near financial disaster, but purchased with 
worthless trust deeds with his name as the obligor, he told Wagner he 
wanted no more part of Aloha Estates immediately left the whole 
situation, 

Unger's telegram renouncing the entire situation was as 
follows: "The Aloha Estates deal too big for me. You and Robert 
Mveiener received the money. 1 see no future in the deal exceprinerole 
roreme, Will try to get you off the hook by sale to Robert Wagner, 
Prepare papers from you to Robert Wagner. I will not touch this deal," 
er, 309, 2353) 

The inference drawn by the government that Unger agreed 
ahead of time to share profits with GRR is not reasonable, Unger did 
not negotiate any part whatsoever of the sale of Aloha Estates to GRR, 


The original agreement of sale to GRR involved a second mortgage, 
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but no Unger trust deeds, It was only after it was discovered the 
Aloha Estates group had transferred clouded property that a modifi- 
cation was entered into by GRR to give Unger trust deeds for 
additional property, i.é., majority control of three Hawaiian 
corporations owning Aloha Estates, GRR had sold the major asset 

of Aloha Estates, by selling a second mortgage, before selling the 
near worthless balance to Unger. Nothing in the transaction indicates 
that Unger collaborated in any manner with John Wagner and/or his 
associates in the purchase of the Hawaiian property. 

ROBERT D, HANEY Property, two duplexes in Portland, Oregon: 

In November of 1965 Robert Haney sold to GRR two 
duplexes, Haney relied considerably on the financial statement of 
GRR shown to him, and in the agreement signed by J. Wagner, sold 
his property for an assumption of the two existing mortgages and a 
$7,500 note and trust deed on Lake Elsinore property. Peter Unger 
was the obligor on the note, 

Haney checked with the title company, and found that 
the note previously had been assigned, Christensen, on demand, 
delivered a replacement note to Haney, upon which Unger again was 
the obligor, A title check again by Haney showed that this one also 
had previously been assigned, Christensen then replaced the second 
note with a third Unger note and trust deed. 

Another check revealed that there was a defect in the 
title description = this third trust deed. Haney contacted Christensen, 


who stated he would see about getting this corrected by a new trust deed, 
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The original was from Unger to J. Wagner, then assigned to GRR, 
then to Haney. Haney contacted Unger who replied that he would 
gladly cooperate but Unger was never contacted by Christensen or 
J. Wagner to Signa corrected trust deed, 

Such actions clearly show that GRR and its partners 
were extremely negligent and loose in trading trust deeds for pro- 
perty, and there was certainly some degree of carelessness in the 
parties they dealt with in failing to check the validity of the trust 
deeds before deeding their property away. It is quite conceivable 
that representations with respect to trust deeds Unger had executed 
were honestly made, and that misunderstanding arose due to neg- 
ligence of J. Wagner and his associates other than Unger. 

THE CHARLES SHORT'S PROPERTY. Shores owes 
motel in Pismo Beach, California. One of the defendants, Alvin 
stewart, talked Shorts into trading his motel to John Wagner for 
some Lake Elsinore trust deeds. Stewart represented that the 
trust deeds were "as good as gold,'' (Tr.140). On February 9, 
1965 Wagner gave the Shorts a note and trust deed on which 
Unger was the obligor (Tr.153). The notes did not reflect that any 
payments had been made on the notes, although they had been 
created in November 1964, and thus were apparently three months 
delinquent (Tr. 154). 

Shorts stated that he relied entirely upon the word of 
stewart who mereens: even if Wagner did not make good on the 
notes that he, Stewart, would. This is interesting,for Unger and 
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not Wagner, was obligated on the notes. Shorts admits that 

Wagner was described to him as a wealthy speculator in land and 
further Shorts relied upon his trust in Stewart to protect his interests, 
and not in the trust deeds. Any loss Shorts suffered was from his 
misplaced trust, not from any alleged conspiracy on the part of 

Unger with others, There is no evidence that Unger received any 
benefit whatsoever from this transaction, or that he even knew 

about it. 

BARKDOLL PROPERTY. Dr. Barkdolijiistedsime 
property for sale in October 1964 and entered imo an cxchame] 
agreement with GRR August 7, 1965. The fact that personsmMealing 
with GRR in trading their properties for trust deeds on Hlgimore 
property were ™ looking to the face value of these trust deeds is 
here indicated where in lieu of $5,000 cash, Barkdoll agreed to 
accept $10,000 in Elsinore trust deeds (Tr. 653). ; 

Barkdoll in selling his property to GRR made no 
investigation as to the trust deeds, He did investigate as to the 
assets of GRR Development Company, finding out that it was a 
sizable organization, was purchasing ten million dollars worth 
of property in the Portland, Oregon area, and that they were 
purchasing the Hollywood Towne House luxury apartment building. 
He checked with the real estate commissioner of the state of Oregon 
and with Dun and Bradstreet (Tr. 653). 

Barkdoll testified (Tr.673), that when no payments were 


forthcoming on the trust deeds when due he contacted GRR and that 
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they made the payments direct to him, for both the first and the 
second months payments, This occurred after Barkdoll had 
mailed notices to the obligors on the notes and trust deeds to 
make payments directly to him. It is obvious that Barkdoll was 
looking to the financial ability of GRR rather than the obligeme 
of the notes for payment. Of the four notes held,only on one was 
Unger an obligor. When the third and fourth payments were not 
made, Barkdoll went to Mr. Christensen (Tr.676), and traded 
the notes back to GRR for an interest in real property. (Dirmg aa 

This clearly indicates that GRR knew at the time they 
traded the notes and trust deeds that they were valueless, that 
the property secured by such was in the process of foreclosure, 
and that Unger and the other obligors were not expected to make 
any payments. Barkdoll did not look to the notes for payments. 
Their only value was in the representations of the financial assets 
and ability of GRR. Unger knew nothing of the transaction nor did 
he pment One cent thereby. 

The notes secured by trust deeds signed by Unacms me 
not actually securities within the meaning of section 77q since the 
California legislature has abrogated the common law liability 
attached to these notes so that there is no personal liability on 
same. Therefore, securities were not involved in the case of 
the notes executed by Unger. California Code of Civil Procedure 


|e0%(a), 580 (b), 580 (d) and 726: 
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4. UNGERePROPERTY PURCHASES 

On several occasions Unger purchased property from 
John Wagner and GRR Development Company, Inc.. These 
purchases were subsequent to the purported fraud onithetsellenme 
and there is no showing or inference that this aided or abetted a 
fraud. All defendants and third parties, by their actions and 
words, treated Unger as an independent purchaser, and Unger's 
own actions further reinforce this status. His letters to John 
Wagner stating ''you"’ cheated Robert Wagner and Unger's letter 
to GRR stating that the deal was too messy for him and that he 


would help ''you' 


4 
confederate, partner, joint venturer or other common sehemier saith 


out, negate any inference of Unger being @ 


the other defendants. (Tr.1009) 

The entire modus operandi of John Wagner, 
Christensen, Jongeward end their nance controlled corporations 
was to acquire property and pyramid upwards with all properties 
held in common by them, There is no distribution of properties among 
these confederates, but rather a constant attempt to build together, 
The dealings with Unger are completely apart from this pattern and 
hence these Unger deals were exactly as the parties indicated, 
i.e€., arms length transactions. 

Irma and Ellis Harris testified that they sold property 
to Wagner which was deeded to Unger. This transaction is 
apparently not one-of the overt acts alleged in the conspiracy, 


although it does show some real estate dealings between Unger and 


Page 49 


— 


oC wa NQNnn fF. wo ww 


Wagner. A short analysis of this transaction is as follows: 

THE HARBOUR LIGHTS Apartments owned by the 
Harris', They owned an interest along with Christensen and sold 
their interest to Christensen, who sold the entire interest to 
Peter Unger. (Tr.57). “Unger shortly thereafter sold the apart- 
ments to John Wagner and received from Wagner a $45, 000 note 
and trust deed in the transaction (Tr. 57). 

This evidence shows only that the parties dealt with 
one another on specific deals. Unger was a speculator in property, 
buying generally with the sole intent to sell, not to hold for 
investment purposes, There is no evidence here to show a 
conspiracy between Unger and anyone to defraud. It was just an 
in-quick out-quick transfer of property, with Unger making a 
profit by securing the trust deed from John Wagner. It merely 
shows that the parties dealt with each other on certain specific 
eceasions when a particular deal would be in the o1ferm:: 

seven duplexes owned by the Harris' were sold to 
John Wagner who assumed the loans against the property and in 
addition gave 9 trust deeds upon which D. D. Vance and Monica 
Vance were obligated to pay (Tr. 32,47), Wagner then sold the 
property to Unger shortly thereafter and took back from Unger a 
trust deed in the amount of $18, 000 (Tr.67). There is no 
evidence of a conspiracy as to what each party intended to do with 
mis property, at no tie in whatever with the alleged conspiracy 


in the indictment that Unger, Wagner and others conspired at some 
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indefinite time, presumably in 1963 or 1964, to issue worthless 
securities for the purposes of defrauding people. All the evidence 
here shows is a business like transaction between two businessmen 
dealing at arms length, who are both buyers and sellers of real 
property. 

Mrs, Harris testified that there was a discrepancy on 
the name on the deed given to the escrow holder (Tr. 37). John 
Wagner, in purchasing the property with the intention of reselling 
it, in order to save escrow and title charges, apparently had the 
deed to him signed in blank so that when he sold the property he 
could simply insert the name of his buyer. When Unger bought 
ie ee oi from Wagner, Unger's name was placed on the deed, 
When Unger couldn't resell the property to others he sold it back 
to Wagner and received a second trust deed. 

The transaction is not Deco en elk unusual when it is 
remembered that both men were dealers in real estate, not 
investors, and all property purchased by either of them was simply 
inventory to be liquidated as quickly as possible. There is nothing 
collusive about the transaction. If the purpose was to create a 
second trust deed from Wagner to Unger, this could have been done 
simply by taking title in Wagner's name and Wagner creating a second 
trust deed to Unger, and no transfer of title to the property would 
have been required. 

Ruth Chesney testified that she sold some apartments 
to GRR which GRR subsequently sold to Unger. A short analysis of 
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this transaction is as follows: 

The Champion Oaks Apartments were sold to GRR for 
unsecured GRR notes, plus the assumption of the mortgages and 
debts on the property, May 12, 1966 (Tr. 2023). GRR sold the 
apartments to Unger May 24, 1966 (Tr. 2025). Here there is no 
connection whatsoever with the alleged conspiracy to issue 
fraudulent securities. This was a separate transaction, and GRR 
alleged that Unger still owed them money from that sale (Tr. 2033). 
There was nothing to show that the sale was not an arms length purchas 
If GRR defrauded Chesney, the sale to Unger in no way facilitated 
the fraud. 

The transaction is inconsistent with collusion or 
conspiracy and merely shows two separate business sales of 
property to speculators, first to GRR, thento Unger. The governmem 
aliesea that Unger didn't assume the rents as he promised @nijeame 
that he stole the furniture (Tr. 2031). What Unger did with the 
broperty once he owned if has no conmection at allywith tine alleged 
conspiracy to issue fraudulent securities and the introduction of 
said evidence was improper and highly prejudicial. Once the 
property was purchased by GRR the relationship with Chesney was 
fixed and if it was perfectly legal for GRR to sell the furniture then 
correspondingly GRR's purchaser, Unger, was completely free to 
sewethe furniture, 

THE SMITH-ALLISON PROPERTY. This coneistedsio: 


anvolcdel2 unit autorcourt in Oceano, California (ir, 156)) 
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Christensen contacted Smith with an offer to purchase the property, 
which was listed for sale at $100000. Christensen apparently acted 
as a broker and that Unger would be the buyer (Tr. 159). 

An escrow was entered for the sale in exchange for 
Elsinore trust deeds and escrow instructions were purportedly 
signed by Unger as the buyer (Tr.162). Smith and Allison, on 
recommendation of their attorney, went to Elsinore to look at the 
property covered by the trust deeds. Fifteen of the offered trust 
deeds were in the Mutual Benefit Tract, 3 miles from the lake, ead) 
seven trust deeds were on the Paonessa property, about seven miles 
from the lake (Tr.164). Apparently these trust deeds were not those 

‘ 

that were signed by Unger. After looking at the property Smith 
attempted to contact Christensen to work out some kind of a deal 
but was never able to make such contact, therefore no sale was 
ever consumated. 

This is just further evidence of land speculators and 
brokers trying to put together an exchange. It is in no way 
evidence of an alleged conspiracy to issue fraudulent securities, 

This is the only transaction whereby any of the 
defendants purported to represent Unger in any fashion, be it broker, 
agent or otherwise. It is significant that Smith and Allison wanted 
to consummate an exchange with Unger, but were unable to 
communicate this desire to Unger via Christensen, thus inferring 
that no close relationship existed between Unger and Christensen, 


There is no transaction wherein third parties were ready and willing 
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to purchase properties from GRR of J. Wagner in exehange 
for trust deeds where the transaction failed to take place, thus once 
again pointing out that Unger was not a partner or joint venturer 
with the other defendants. 

Further, Exhibit 42-A, although purported to be signed 
by Peter Unger, upon comparing his purported signature with 
his true Signature on other documents, reveals that it is not in 
fact his signature. The fact that Unger's signature is not genuine 
Clearly establishes why this transaction was not consummated and 
the fact that Christensen was not authorized to represent Unger as 
a broker or otherwise. : 

The evidence shows that John Wagner and his associates, 
Christensen and Jongeward, together with their three wholly owned 
corporations, made hundreds of offers on properties and used 
hundreds of brokers. Some brokers were used more than once, 
The fact that Unger purchased property on several occasions from 
these defendants and acted as a broker on other occasions is not 
unusual in view of the volume of property dealings by these parties. 
It is particularly not unusual as to Unger, since he was in the 
business of buying and selling property for his own account for 
many years as well as being a licensed real estate broker. 

Apparently the prosecution is inferring that because 
Unger bought properties from these defendants he was conspiring 
with them even before they purchased the properties, This ielesnem 


sequitur. Once people were defrauded and title passed, what the 
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GRR principals did subsequently with the property in no way 

misled the original owners or assisted in perpetrating the fraud. 
Even if Unger knew the other defendants defrauded property 

Gwmers, it is no inference that Unger conspired ahead of time to 
assist inthe fraud. If Unger had conspired, what purpose was achiever 
lpy*transferring title to the propertiés from GRR to him? f alewer- 
in a common enterprise the profits would have been divided when 
they were realized, either by holding the property and sharing the 
income or by selling the property to entirely independent parties 

and sharing the proceeds. To infer that eleven parties conspire 

to defraud a person of sree and ten of these set legalcointm ol 

of that property and then divest themselves by giving title and control 
to the eleventh person, does not make any sense. Property 

secured by GRR associates through their alleged fraud was never 
Seeded TO any Of ine ne ten defendants, so the parcels sold and 
deeded to Unger are indicative of a legitimate sale rather than any 
prearranged scheme to parcel out properties obtained by the various 
defendants, 

BMISCHNER PROPERTISBS. These sveretiour deluxesaame 
in Beverly Hills (Tr. 243), Built by a Speculator, they were in 
financial distress, the builder being unable to sell them or seeure 
long term financing (Tr. 268). John Wagner purchased one of the 
houses with Elsinore trust deeds signed by Garth Slate (Tr. 246). 
Wagner told Unger of the houses, and Unger purchased three of 
them, by agreeing to assume the existing mortgages, bring 
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deliquent interest and taxes current, and give three notes of his own, 
(iee2 55) 

There is no evidence that thisehad any commeetionjarmea! 
with the original trust deed transactions between Wagner and Unger 
on Lake Elsinore property. It is a complete, separate transaction. 
Each purchased differently, Wagner with trust deeds, and Unger 
with notes and an assumption agreement. MLischner dealt with each 
party separately. 

If there was any conspiracy at an earlier time concemmane 
Lake Elsinore trust deeds, there is no evidence whatsoever that such 
had any bearing on the Lischner transactions, and hrs evidence 
should not have been admitted for it proves nothing in regard to any 
earlier conspiracy. Even when admitted there should have beena 
limiting instruction given by the court. 

In summary, the evidence is insufficient to supportiia. 
conviction of Unger. No reasonable inference can be drawn from 
the evidence that an agreement of any kind was reached with Unger 
with respect to the disposition of the seven named securities, 


Therefore, the conviction of Unger should be reversed, 
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F. I7 15 A DENIAL OF DUE PROCESS OF LAW UNDER Higa 
AMENDMENT OF THE U.S. CONSTITUTION TO FIND Tae 
DEFENDANT GUILTY WHEN HE WAS NOT REPRESENTED BY 
REASONABLY EFFECTIVE COURT APPOINTED COUNSEL. 

Under the 6th Amendment to the U.S. Constitution, the 
defendant is entitled to have the assistance of counsel for his defense 
and also to have compulsory process for obtaining witnesses in his 
favor, To one accused of crime these are very substantial rights, 

In MacKenna v Ellis, C,A. Tex. 280 F2d 592, the court 
stated: ''We interpret the right to counsel as the right to effective 
counsel, We interpret counsel to mean not errorless counsel, and 
not counsel judged ineffective by hindsight, but counsel reasonably 
likely to render and rendering reasonably effective service, " 

And further in the same case: '(A) trial court who 
appoints fledgling attorneys cannot wash its hands of their mistakes; 
an essential element of fair trial is trial court's sensitivity to 
protecting accused against hasty trials and against obvious mistakes 
of young, inexperienced, appointed counsel, "' 

In the case of Entsminger v Iowa, 386 U.S, 748, 875, Ct. 
1402, 18 L Ed 2d 501, the court held that an Iowa indigent who desired 
that his assigned attorney perfect a plenary appeal was deprived of 
the right to effective assistance of counsel by the attorney's decision 
to use Iowa's truncated clerk's transcript. 

In oe v California, 875. Ch 1906, 366 Ulsreiso- 

18 L. Ed 2d 493, the court held the defendant was denied right to.counse! 


where his appeal was dismissed after appointed counsel had informed 
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the court that appellant's appeal was without merit, 

In the case of Peyton v Coles, 389 F2d 224, (C,A, 4th 1968), 
the assigned counsel at a rape trial failed to investigate reputation of 
prosecutrix for chastity, to interview potentially favorable witnesses, 
to explain to and to interrogate defendant about penetration entitled 
him to grant of federal habeas corpus in absence of affirmative proof 
by state that defendant was not prejudiced by his counsel's omissions 
and’failures, The burden of proof of proving effectiveness of coumers 
wee tus Shiited to the covernmient. 

Keeping in mind that this was a fourteen day trial and the 
Reporter's Transcript See of 2,777 pages, involving 100 witnesses 
the following is every action that the representing attorney took, 

On February 28, 1967, by order of the court, Thomas P, 
Price was appointed counsel for Peter C., Unger. On March 24, 1967, 
thewatvormey filed a Motion for Severance of Defendant, anda Motien 
to Sever Counts in Indictment, Both motions were denied, 

On March 27, 1967, the attorney filed a Motion for Tuan-icr 
of Case to the District Court of California, Southern District, which 
was denied, 

On June 24, 196 a the attorney stated to the Court that he 
could not stipulate to the authenticity of certain exhibits pertaining to 
defendant Peter C. Unger and their admissibility before the time of 
trial, On June 26, 1967 the attorney filed a Stipulation relating to 
Exhibits. This is the complete extent of pretrial activity by the 


attorney. Not filed was a trial brief nor a request for service upon 
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witnesses nor suggested questions in voir doiring the jury nor any 
request for travel funds or expenses to interview witnesses, 

The trial started July 16, 1967, with the first téstinrony sea 
wiuiele, 1967, On that date the attorney joined in motion for mistrial 
because of publicity of newspaper articles (R.T., p. 17). Onthat day 
Six witnesses testified, all involving or implicating the defendant, 

The attorney made no objections of any kind, did no cross-examination, 
nor did he speak, except to say, ''No questions. " 

On the third day of trial, July 20, 1967, ten witnesses 
testimed, ezght of which involved or implicated the detendautgaa a. 
attorney did a short voir dire of witness, Raymond Paonessa and made 
one objection which was sustained (R.T., p. 315), 

ine attorney objected to the relevancy to a question asked 
witness Donald F. Zimmer, and was overruled. (R.T. , p. 364). 

The attorney further objected to the asking of a leading question of 
this same witness, and was sustained (R.T., p. 380). No other 
objections, no cross-examination by this attorney, 

On the fourth day of trial, July 21, 1967, thirteen witnesses 
testified, six involving or implicating the defendant, The attorney did 
eayery bret cross-examination of one witness, Fred B. Harris (R.T., 
p. 636). No other cross-examination or objections made, 

On the fifth day of trial, July 24, 1967, seventeen witnesses 
testified, sixteen giving testimony involving or implicating the 
defendant, The attorney was near mute the entire day. 


On the sixth day of trial, July 25, 1967, seven witnesses 
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testified, five giving testimony involving or implicating the defendant. 
The attorney was near mute the entire day, 

On the seventh day of trial, July 26, 1967, seventeen 
witnesses testified, four giving testimony involving or implicating the 
defendant, The attorney-was near mute the entire day. 

On the eighth day of trial, July 27, 1967, twelve witnesses 
testified, four giving testimony involving or implicating the defendant, 
ie attorney asked for a limiting instruction as to téstimonyame: 


involving the defendant which was given by the court (R.T., p.1577). 


he attorney made one objection to thetvestiniem wer 
Poimes McCIUay which was sustained (R.T., p. 1598). No other 
objections nor cross~examination, 

On the ninth day of trial, July 28, 1967, twelve witnesses 
testified, three giving testimony involving or implicating the defendant, 
The attorney was near mute the entire day. 

On the tenth day of trial, July 31, 1967, twenty-one 
witnesses testified, three giving testimony involving or implicating the 
defendant, The attorney was near mute the entire day, 

On the eleventh day of trial, August 1, 1967, one witness 
and the defendant testified. 

The attorney moved for a directed verdict of acquittal on 
the ground and for the reason that there is a failure of proof, which 
motion ie denied (R.T., p. 2269). The attorney gave argument 
Supporting his motion(R.T., p. 2269 vo 2272). 
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The attorney moved to strike Overt Act No, 20, “ancemaie 
Court reserved judsmrent on said motion (R.T., p. 227m 

At the conclusion of the direct examination of defendant 
Unger, the attorney elicited as follows: (R.T., p. 2362-2363) 

PRICE: Now, as you know, Mr. Unger, you are charged 
in one count in what originally was a seventeen count indictment, 
There are several counts that have been -- at least three counts that 
have been dismissed as of now. Excuse me, it is a sixteen count 
Indictment, But, as you know, you are charged in just the one count 
on conspiracy; is that right? 

HNGER: That's rreneg 

PRICE: Now, Iam going to ask you, Mr. Unger, you have 
sat here now and you have heard all of tHeee transactions from these 
various people, I think there were 109 witnesses that testified in this 
ease prior to the defense putting on their testimony, 

UNGER es) (Sin. 

PRICE: And you are charged in this conspiracy with, 
among other things, of course, conspiring to defraud the Unitedmevaie= 
of America and/or an agency thereof, 

MR. SEPENUK (Prosecuting attorney) : To correct the 
record, he has not been charged with that at all, He is not named in 
ela. - -— 

PRIGCE: Oh, am [ Confusing that with 145 Nan —— 

SEPENUK: That is 14 that you just mentioned; Heiemier 


charged with that. He is charged in Count 1, which is not the count 
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charging fraud against the government, He is charged with mail fraud 
and the securities frauds 

PRICE: Thank you, Mr. Sepenuk, you are absolutely scici. 

Further on this day, the attorney again requesicuqumimada- 
on the motion to strike Overt Act No, 20 (R.T., p 2383), 

The attorney speaks once more, to advise the court that 
his argument will be brief (R.T., p. 2391). 

On the twelfth day of trial, August 2, 1967, one witness 
testified, whose testimony involved and implicated the defendant, 
and the defendant completed his testimony. The attorney made one 
objection, during the cross-examination of the defendmt, as to the 
Pe Sauction of a letter, without the witness first reading it, which 
was sustained, (R.T., p. 2448). 

On the thirteenth day of trial, August 3, 1967, the attorney 
spoke on five occasions. He got stricken words from Overt Act No. 
20 that Unger ''represented himself as an officer of Golden Rule 
Development" (R.T., p 2657). 

The attorney made a motion for a Directed Verdict of 
Acquittal, which was denied (R.T., p. 2664). 

The attorney objected to any merger of the two counts of 
Bomcspiracy (Rel.,, pe 2670). 

The attorney requested a ruling on his objectionas) lomaam, 
merger, which was sustained (R.T., p. 2675). 

The attorney asked the court as to the propriety in discussio: 


of non-controversal elements of the crime of conspiracy in argument 
Pager tre 


forme jury (R.T.; p. 2679), 

On thefoutteenth day of trial, the attorney stated that he had 
no comments as to the proposed jury instructions by the court 
(R.T., p. 2716), The attorney did not submit any requested jury 
instructions, 

The attorney discussed the court's instructions as being 
prejudicial to the defendant; but then stated that he was not critical of 
the court as that was the only way that the court could instruct 
(oe. ps. 2771). 

Thus, in a fourteen day trial, involving the testimony of 
109 witnesses, of which 49 gave testimony involving or implicating the 
Rerenaanit, the attorney spoke on but twenty-one occasions, and made 
but three objections and cross-examined but once and then only briegee 
iets aitiiculi to envision a contested criminal action in which there 
would exist no necessity for cross-examining at least some of the 
prosecution's witnesses, 

In Cofied v United States, 263 F.2d 686, 683 (others 
the court quoted the following from Edwards v United States, 78 U.S, 
App. D.C, 226, 139 F.2d 365: ''The right to the assistance of counsel 
means effective assistance, '" 

The attorney, after ten days of trial, 1S SO incOmpetenm-mmd 
confused that on direct examination of his own client, asks him if he 
isn't indicted on another count entirely separate from that which the 
attorney is representing the defendant, and the prosecutor has to 
straighten the attorney out. This conduct was embarrasing and highly 
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prejudicial to the defendant, 

At the conclusion of the government's case, Unger's 
euzorney moved for a directed verdict and argued as followers 
p. 2664): 

‘But the thing is that Mr. Unger, being involved in only 
Count I, I can't see, your honor, where they have shown anything, 
except through inference and that is that it amounts to, and there are 
several inferences, There are probably many of them, but all these 
transactions infer that Mr. Unger was part of this conspiracy to 
defraud the United States of America or its agencies and, in this 
particular case, the Federal Housing Administration, And I say that 
the occ is completely devoid of any evidence that Mir. Unser iweaeems 


this conspiracy to accomplish the ends that the government haseauteimies 


ho prove..." 


It is clear from the argument at the conclusion of thew 
that Unger's attorney thinks he is charged with a conspiracy to deiraud 
the United States of America, Thus revealing that he believes the most 
important part of the case against Unger is the inferences (maitumesaagee 
to defraud agencies of the United States particularly the Federal 
Housing Authority. We makes no references to any Other yictima soe 
Specitic transactions. He has totally missed the point oie 
prosecution's case and mistakenly is defending against Count XIV in 
which Unger is not charged, The attorney's trial strategy is thus 
revealed to be totally irrelevant to the Specific charge against 
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The failure to object often to the €videnee mreduceams 
modicative Only of the amount of action that the attorney took, not as to 
the possible propriety of his remaining silent, 

The attorney's near complete failure to cross-examine 
is again indicative of the lack of action taken by the attorne 

The failure to file a motion for the issuance of subpoenas 
and the failure to call any defense witnesses is incredible in view of 
Unger's decision to take the stand and fight. The failure to move for 
misjoinder under Rule 8 (b) was highly damaging to Unger. 

The overall effect,is akin to no representation whatsoever, 
for the accused's defense seul have been as well presented had he 
lad no attorney at all, The representation afforded was thus miotsemced, 
ive assistance of counsel and Unger was denied due process of law, 

The refusal of the court to allow expenses for intervie wma 
Witnesses as well sy tine subpoena expenses, also prevented Unger 


from obtaining due process of law, 
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G. THERE WAS A MATERIAL VARIANCE BETWEEN THE 
PLEADING AND PROOF REQUIRING A REVERSAL AS TO DEFENDAD 
PEIER.C. UNGER IN THAT MULTIPLE CONSPIRAGIES WEiiaee 
Bete MPTED TO BE PROVEN UNDER COUNT 1. 

The proof demonstrates that each overt act alleged under 
Count [ was in facta separate conspiracy, if there was in fact, any 
conspiracy atall, The alleged agreement had as its object, the 
violation of the anti-fraud section of the securities act directly and by 
the use of mails, The indictment is vague as to when this agtecuiene 
was entered into, The period of time covered is apparently commenc- 
ing prior to 1963, when Unger executed trust deeds and ending on the 
date ai the indictment on December 7, 1966, a period in excess of 
three years, Of the 64 overt acts listed in Count J, in only 6 is)Umgem 
Hame mentioned, Every purchase or proposed purchase of properu, 
jeom alleged victims, if there was a conspiracy, was a seuarac 
conspiracy. There were at least 23 purchases or alleged purchases of 
properties listed as overt acts in Count I, The properties ranged 
from houses to multi-million dollar hotels and apartments and 
Spanned a period of in excess of 3 years, Each transaction was a 
complex individually negotiated transaction with each property owner 
having his own individual requirements, None of these properties 
could have been anticipated in advance to be available for purchase 
until they were listed for sale by the owners, 

Analyzed from the point of view of notes, both secured and 


unsecured that were created for the furpose of exchanging property, 


Eage 66 


Oo onrnse nun &»_ wo YY» F 


rw pp po PO OO DO DRO RO EOE eS ell 
aan fF Oo NO FH OD HOH WON SF TH F&F WO NH KF SO 


there would be seven different conspiracies, There were seven 
different individuals and corporations who signed the notes, all at 
different times and places, If there were an initial agreement, every 
time a new party came into the venture, and new notes were used, 
implicitly a new agreement would have been required to establish the 
relationship of the parties among themselves, 

The one defendant common to the other defendants was J, 
Wagner, If J. Wagner had an agreement with Unger to use the notes 
executed by Unger to defraud others and share the profits in some 
manner with Unger, J. Wagner's later agreement with each of the othe 
defendants would be a separate conspiracy. He joined with Christense: 
and Jongeward at apparently the same time, but each of the other 
defendants is alleged to have joined at a later time. The relationship 
of each defendant with J. Wagner was different, even if it be concluded 
that each Brera with J. Wagner to defraud property owners. 

Even if it be concluded that Unger conspiredmvitheeae 
defendants on several transactions, where his trust deeds were traded 
and where he had some connection with the transaction, he would not 
have conspired in connection with the other transactions, particularly 
the transactions where GRR issued unsecured notes and fortified 
same by showing high net worth financial statements. That being the 
case, the variance would be highly prejudicial to Unger, 

In the leading case of Kotteakas v United States, 328 U.S, 
750, the petitioner and 31 others were indicted for a single general 
conspiracy to violate the National Housing Act by inducing lending 


institutions to make loans which would be offered to the Federal 
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Housing Administration for insurance on the basis of false and 
fraudulent information, Nineteen defendants were brought to trial and 
the cases of 13 were submitted to the jury and 7 were convicted, The! 
evidence proved eight or more different conspiracies by separate 
groups of defendants which had no connection with each other except 
that all utilized one, Brown, as a broker to handle fraudulent 
applications, who knew, when he obtained the loans that the proceeds wv 
not to be used for the purposes stated in the applications, 

The court held the rights of the petitioner were substantial. 
prejudiced, stating that "if one cannot say with fair assurance after 
pondering all that happened without stripping the erroneous action from 
the whole. that the judgment was not substantially swayed by the error 
it is impossible to conclude that substantial rights were not affected, "' 

At page 773 ''when many conspire, they invite mass trial 
by their conduct. Even so, the proceedings are exceptional tesems 
tradition and call for use of every safeguard to individualize each 
defendant in relation to the mass,"' 

The court stated in the Kotteakas case on page 766 deSerib: 
the burden applicable to the instant case as follows: 

"Obviously the burden of defenSe to a defendant, connected 
with one or a few of so many distinct transactions, is vastly different 
not only in preparation for trial, but also in looking out for and securin; 
safeguard against evidence affecting other defendants, to prevent its 
transference as "harmless error" or by psychological effect, in spite 


of instructions for keeping separate transactions separate, "' 
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The instant case created an infinitely greater burden on 
Unger than the Kotteakas case because of its multitude of complicated 
business transactions as well as its geographically widespread 
operations, Such a burden was truly overwhelming particularly when 
the indigent status of Unger is taken into account as well as the ineffect 


iveness of counsel, 
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H. THE TRIAL COURT ERRED IN NOT SEVGERINCG Bie 


TAL OF PETER C. WNGER FROM THE O1LAER DERE oalr: 
BASED ON PREJUDICIAL JOINDER UNDER RULE 1)0OR ia 


Fewer RALYRULES OF CRIMINAL PROCEDURE. 


If the court determines there is no misjoinder undew 
Rule 8 (b) of the Federal Rules of Criminal Procedure, then the 
trial of Unger should have been severed from the other defendants 
because of the extreme prejudicial effect of 2 jieiit trial wumder 
Rule 14. The reasons cited in the argument concerning mimlinele 
conspiracies are applicable here and the following are reasons 
why the joinder prejudicied wees 

1) Multiple conspiracies were involved in Count I, 
rather than a single conspiracy, 

2) The fact that only 1 of 17 Counts or 6% of the charges 
pertained tovUnger meant that the overwhelming evidence presented 
did not pertain to Unger and thus greatly confused the jury. 

3) Unreasonable expense was imposed on Unger in 
subjecting him to lengthy trial, the great majority of which did not 
pertain to him. 

4) It was an undue and unreasonable hardship on Unger 
to subject him to a trial in Portland, Oregon, a place over Z2000Miami-- 
from his home that he had never set foot in, where the only actual 


overt acts Unger did, in connection with the purported securities 


fraud was to execute trust deeds in California some | to 3 years prior 


to the time they were allegedly transferred in violation of the Securitie 
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5) The vast publicity surrounding the trial and the 
other defendanta prevenied Unger from getting a fair trial. 

6) Unger was prevented from calling the co-defendant 
John Wagner as a witness since he chose not to take the stand. 

In the United States v Echeles, (CA 7th 1965) 352 F2d 
892, the court held that where it was clear from the record that 
the codefendant would testify in exculpation if a severance were 
granted, denial of a severance would be an abuse of process, 

In United States v Decker, (CA 4th) 140 F2d 375, the court 
beldawitere evidence established severance should have been granted 
Formsure a fair trial, a ae el will be granted: 

The rationale in the Kotteakos case (supra) is also 
applicable to prejudicial joinder, The court stated the defendants 
hada right ''not to be tried en masse for a conglomeration of 
distinct and separate offenses committed by others as shown by this 
record, "| 

The confusion of the jiiry with*respect to Separauna me 
evidence is shown by the court's statement (Tr. 2674): "It would 
be quite easy for the jury and even legitimate under the instructions, 
I think, that have been submitted to find them guilty on both Count I 


and 14 for the same identical acts, and obviously that would not be 


fam, .. 
Therefore the conviction of Unger should be reversed 


based On prejudicial joinder. 
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I THE TRIAL COURT ERRED IN ADMITTING ADMISSIONS OF 
PETER C, UNGER TO AN INVESTIGATION OPBICER, VEER 
HAD NOT BEEN ADEQUATELY ADVISED OF HIS CONSTITUTIONAL 
RIGHTS. 

James E. McCloskey, an agent for the Federal Bim eammer 
Investigation was permitted to testify at length to admissions made by 
Peter C, Unger during interviews made on November ]7, 1963 andueq 
Gnesadditional occasion (R.t. p 1584-160) Hextestified that Mr. Unges 
was advised of his constitutional rights, (R.T. p 1584), but he did not 
testify that Mr, Unger was entitled to an attorney and if he couldn't 
afford an attorney, t he court would appoint one, nor that he hada 
right SG remain silent and that anything he said could be used against 
him, He further testified that Unger responded that he felt he had done 
no wrong and did not feel he needed an attorney, thus inferring that at 
least the need for an attorney was discussed. However, since there 
was no inference of Mr, Unger being advised of his right to remain! 
silent and that anything he said could be used against him, the 
admonitions were insufficient. The testimony of Unger's admissions 
were highly prejudicial and were made after the accusatory stage had 
been clearly reached. The fact that no objection was made to the testi- 
mony due to the incompetency of Unger's counsel should not be deemed 
a waiver of the objection, 

James R, Neves, also an agent of the Federal Bureau of 
Investigation, testified to admissions made by Unger on August 29, 1966 
(R.T. pg 1602-1608) He testified that he also advised Unger of his 
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constitutional rights but did not specify what the specific advice was 
nor did he testify as to any response Unger made, This téstimmom sor 
admissions was Similarly highly prejudicial and was received subse- 
quent to the accusatory stage being reached and should have been 
excluded, 

The case of Miranda v State of Arizona, (1966) 384 U.S. 
436, required that where a person was in custody, prior to 
interrogation, he must be clearly informed that he has the right to re- 
main silent and that anything he says will be used against him in court; 
he must be clearly informed that he has the right to consult with a 
lawyer and to have the lawyer with him during interrogation, and that, 

‘ 

if he is indigent, a lawyer will be appointed to represent him J 9iiie 
court further stated that where an interrogation is conducted without tk 
presence of an attorney and a statement is taken, a heavy burden 
rests on the government to demonstrate that the defendant knowingly 
and intelligently waived his right to counsel. The case of @€armeva, 
Cochran, 369 U.S. 506, 516 (1962), was cited with approval as follows: 
"Presuming waiver from a silent record is impermissible. The 
record must show, or there must be an allegation and evidence which 
show that an accused was offered counsel, but intelligently and under- 
standingly rejected the offer, Anything less is not waiver." 

Testimony that Unger was advised of his constitutional 
rights was a conclusion and insufficient evidence of waiver, The fact 
that his counsel did not voir doir the witness is also not a waiver, 


because of counsel's ineffectiveness, The fact that Unger was not in 


actual physical custody goes beyond the Miranda case, In Mathis v 
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United States, 36 L.W. , 4379, the court held that the failure ofan 
Internal Revenue agent to give the Miranda warnings prior to routine 
questioning was grounds for reversal. In this case the man was a 
Florida prisoner, but his custody had nothing to do with the 
interrogation, The U.S, Supreme Court has docketed the case of 
Kubik v United States, docket No, 309, appealing from the 8th Circuit 
decision dated May 20, 1968, This case squarely raises the question 
of whether or not the Miranda warnings are applicable to all governme 
interrogations made in the course of official investigations that seek 
to elicit information that can be used in criminal prosecution, 
Assuming the court holds that the warnings are applicable, the 
— will be right on point with the instant case, It is submitted 
that the court will decide that the warnings are applicable, and that 
hence Unger should have been so warned, and the failure to do so was 
meversible error, 

Miranda v State of Arizona, (1966) 384 U.S, 436.) 26Gu mec 
WGO2, 162 Bd 2d, 694, 

After the accusatory stage was reached, the defendant 
should be advised of his constitutional rights, 

Chapman v State of California, (1967) 386 U.S, 10 

Mathis v United States, 36 LW.4379, Failure of IRS agent 
to give the Miranda warnings before questioning a Florida prisoner 
was grounds for reversal, 

Docket No. 309 Kubik v United States, C.A. 8 (5-20-68) 
Court held that Alcohol and tobacco Tax Unit Investigator's failure to 
give Miranda warnings to night club owner during pre-custody interro- 


gation at night club, did not bar use against him of statements made to 
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agent, A question presented to the Supreme Court is: Must warnings 
required by Miranda v Arizona, 384 U.S. 436, be given only to 
suspects who have been arrested or physically taken into custody, or 
are they applicable to all government interrogations made in course 
of official eeenwanions that seek to elicit information that can be 
used in criminal prosecution? . 

Miranda v Arizona, 384 U.S. 436. The prosecution may 
not use statements, whether exculpatory or inculpatory, stemming fro} 
questioning initiated by law enforcement officers after a person has bet 
taken into custody or otherwise deprived of his freedom of action in 
any Significant way, unless it demonstrates the use of procedural safe- 
Piteds effective to secure the fiith amendement privilege againsijeam. 
incrimination, 

In the absence of other effective measures the follemaae 
procedures to safeguard the Fifth Amendment privilege must be 
observed: The person in custody must, prior to interrogation, be 
clearly informed that he has the right to remain silent and that anythins 
he says will be used against him in court; he must be clearly informed 
that he has the right to consult with a lawyer and to have the lawyer 
with him during interrogation and that, if he is indigent, a lawyer will 
be appointed to represent him, 

Where an interrogation is conducted without the presence o. 
an attorney and a statement is taken, a heavy burden rests on the gove1 
ment to demonstrate that the defendant knowingly and intelligently 
waived his right to counsel, 


Pages 


A statement was made in Carnley v Cochran, 369 UlSy you 
516, (1962) which is applicable here: 

Presuming waiver from a silent record is impermissible. 
The record must show, or there must be an allegation and evidence 
which shows that an accused was offered counsel but intelligently and 


understandingly rejected the offer. Anything less is not waiver. * 


Page 76 


Oo mn i cw pb 


NA Re A RR Sh SP SS A A SS 
a fs 
ee —————————————————e 


J, THE TOTALITY OF THE ERRORS, INCLUDING PURGE 


CHANGE OF VENUE. MISJOINDER, INADEQUACY OF COUNSEL, 


VARIANCE, IF INSUFFICIENT STANDING ALONE, WHEN CON- 


SIDERED AS A WHOLE DENIED PETER C. UNGER DUE PRG 
OF LAW AND THE CONVICTION SHOULD BE REVERSED: 

Trial of this action took place in Portland, @recones 
city that Unger had never been in, and over 1,500 miles from his 
home in San Diego, California. A great deal of publicity was 
generated in the foreclosure of the Hollywood Towne House, a 
Federal Housing Administration sponsored multiple story apart- 
mem project. This paniee went on for about a year prior to the 

‘ 
trial. The trial was also widely publicized. The court did not 
poll the jurors individually as to whether or not they had read the 
publicity concerning the trial. The fact that a great deal of publicity 
was in evidence prior to the trial and would continue through the 
trial, strongly supported the appeal to change the trial venue, which 
ime CoOurtiarted to do. 

The joinder of Unger with the other defendants, who were 
charged with 16 other counts, inevitably led to a great deal of 
confusion and prejudice in the minds of the jurors. 

The defendant's court appointed aitorney was almost 
totally ineffective. The variance between the pleading and proof was 
highly material, The admissions made by Unger, were made without 
adequate representation, 

The overall effect of the entire proceedings when 
weighed as a whole is that Unger was denied due process of law in the 
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VI CONCLUSION 
The conviction of Peter C. Unger should be reversed 
under each of the arguments presented, Alternatively a new trial 


should be ordered. 


Respectfully submitted, 
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I certify that, in connection with the preparation 
of this brief, I have examined Rules 18, 19, and 39 of 
the United States Court of Appeals for the Ninth Circuit, 
and that in my opinion the foregoing brief is in full 


compliance with those rules. 


or SOU Cenwy 1 
JOSH iE. O'CONNOR 
‘Attorney for Appellant- 
Defendant . 
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